
 

M E M O R A N D U M 

 

TO: Petitioner: Professor Stephen M. Schwartz 

   David Corbett, Counsel for Professor Schwartz 

 

Respondents:   

Mary Peterson and Jake Ewart, Special Assistant Attorneys 

General for the Respondents 

Dr. Charles Alpers 

Dean Paul Ramsey 

Vice Provost Cheryl Cameron 

Professor Michael Townsend 

President Ana Mari Cauce 

 

FROM: Jillian Barron, Hearing Officer 

 

DATE: June 18, 2018 

 

RE: Order Regarding Respondents’ Motions to Dismiss and Professor 

Schwartz’s Motion to Strike 

 

________________________________________________________________ 

 

 Respondents have submitted a Motion for Summary Disposition of Dr. 

Schwartz’s Claims Regarding the February 12, 2016 Housekeeping Amendments to 

Faculty Code Section 25-71 (“Motion to Dismiss 25-71 Claim”), and a Motion requesting 

dismissal of Professor Michael Townsend as a Respondent party to this adjudication.  In 

addition, Professor Schwartz has moved to strike Respondents’ response to his petition 

or, alternatively, to require Respondents to provide a more detailed response.  This Order 

reflects the decision of the Panel on those motions, reached in consultation with the 

Hearing Officer. 

 

 1. Motion to Dismiss Section 25-71 Claim 

 

 Respondents assert two primary arguments for dismissal of Professor Schwartz’s 

25-71 claim.  First, Respondents argue that Professor Schwartz has not alleged any 

adverse impact on the terms, conditions, or course of his employment caused by the 

alleged improper adoption of the housekeeping amendments to the Faculty Code 

(“Code”) 25-71.  Second, Respondents assert that a University task force and committee 

are currently reviewing the Code and are expected to issue proposed revisions in 2019.  

According to Respondents, that process obviates the need for the Panel to consider 

whether the 2016 housekeeping amendments challenged by Professor Schwartz were 

properly adopted and, in any case, provides a better forum for determining the appropriate 

contents of the Code. 
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The Panel concludes that Respondents’ Motion to Dismiss 25-71 Claim should be 

denied.  Although Professor Schwartz’s petition is short on the specifics of the harm he 

allegedly suffered, he has indicated that application of the housekeeping amendments to 

Section 25-71, rather than the pre-amendment Code provisions, deprived him of a process 

that might have avoided the need for a UCIRO investigation and his temporary removal 

from his position as PI on the CVP grant.  To the extent he can prove such harm, 

revisions of the Code in 2019 that are prospective only will not provide a remedy.  The 

Panel believes Professor Schwartz should be permitted to put on evidence in support of 

this claim. 

 

In issuing this decision, the Panel notes that its consideration of Professor 

Schwartz’s 25-71 claim will be directed not to the general validity or impact of the 

housekeeping amendments he challenges, but rather to whether the violations he 

alleges—to the extent they are shown to have occurred—affected the terms, conditions, or 

course of his employment in the context of the events described in the petition. 

 

 2. Motion to Dismiss Professor Townsend as a Named Respondent 

 

Professor Schwartz acknowledges he is not alleging that Professor Townsend 

personally engaged in any of the conduct underlying the petition.  Rather, Professor 

Schwartz has named Professor Townsend solely in his official capacity as the Secretary of 

the Faculty, in the belief that the representative of the Secretary’s office must be a party to 

the adjudication to address the actions of the office allegedly taken by a former Secretary, 

and to ensure any remedies requiring action by the Secretary are carried out. 

 

The Panel concludes that Professor Townsend’s involvement in the adjudication 

as a named respondent is not necessary to protect Professor Schwartz’s interests.  

Professor Schwartz may call Professor Townsend as a witness.  If the Panel determines 

that Professor Schwartz is entitled to relief and that some action by Professor Townsend 

(or whoever is the Secretary of the Faculty at that time) is necessary to carry out the relief, 

Respondents have agreed that the Panel’s decision will be sufficient, independently or 

through the President, to require that the action be taken.  The Panel therefore grants 

Respondents’ motion to dismiss Professor Townsend as a named respondent. 

 

3. Professor Schwartz’s Motion to Strike Respondent’s Answer as Non-

Responsive 

 

Prior to the Prehearing Conference, Professor Schwartz submitted a motion 

arguing that Section 28-36(B) of the Code requires the response to a petition for 

adjudication to say which facts of the petition are accepted and which are contested.  He 

stated that the Respondents’ failure to answer each assertion in the petition in that manner 
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has prejudiced him in that he is unable to determine whether Respondents contest certain 

basic facts related to his claims.  Professor Schwartz indicated it would be acceptable to 

have Respondents submit a revised response with answers to his specific allegations. 

 

During the Prehearing Conference, counsel for Respondents stated that part of the 

reason Respondents had not provided specific responses to the allegations in the petition 

was that Respondents believed some of the claims in the petition should be dismissed, in 

which case no response would be required. 

 

Now that the Panel has denied Respondents’ motion to dismiss the 25-71 claim 

and has granted the motion to dismiss Professor Townsend, the Panel believes that more 

specific responses to the allegations in the petition would be beneficial in narrowing the 

issues and evidence to be presented at the adjudication hearing, as well as those that may 

be addressed in Professor Schwartz’s planned motion(s) for summary disposition.  

Accordingly, the Panel orders that, in compliance with Code Section 28-36(B), 

Respondents submit, by July 2, an amended response to the petition that answers the 

petition’s specific allegations. 

 

4. Timing of Professor Schwartz’s Motion(s) and Oral Argument 

 

 Professor Schwartz’s motion(s) for summary disposition is (are) due by July 9.  

Respondents’ response is due by July 23.  Professor Schwartz’s reply, if any, is due by 

July 30. 

 

 If oral argument on Professor Schwartz’s motions is determined to be appropriate, 

it will be held during the week of July 30-August 3 or as soon thereafter as possible.   

 

cc: Hearing Panel: 

 Russell McDuff 

 Thomas Hazlet 

 Clare Ryan 


